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THE COURT: I think we ought to start out.

As you know, this case has been assigned to me and I

think we ought to start out with setting a trial date.

It will be September 10th which is the Monday after

Labor Day.

Now the next question I have is do we have

any idea — as far as I can gather, I have a proposed

list — there is a proposed list and I am aware of the

fact that there are motions pending here, but of the

Plaintiffs' witnesses, but is there a proposed list of

the Defendants' witnesses?

MR. HERRIOTT: No, Your Honor.

THE COURT: Well, in any event, do you have —

do we have any idea how much trial time we are talking

about?

MR. BARBEE: The major thought on that, Your

Honor, we have been working on some stipulations, and

even since the filing of the motion in December of '72,

we have made some more progress. If we knew fairly

clearly the number of the charts, tables, and graphs

that Judge Tehan asked us to prepare rather than to

deal with raw data, the number that would be stipulated

to, we could give you a more precise estimate of the

Plaintiffs' time and also the number of witnesses.

THE COURT: Well, so I have some idea, are we
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talking about a week, two weeks?

MR. HERRIOTT: We have named 114 witnesses

plus additional lay witnesses and others.

THE COURT: I know. But I think that most

of these — Judge Gordon and I have adopted a policy

of asking the parties to prepare statements of

uncontested facts and usually in most — Bob, they

are on the bench. Let's get them and pass them around.

My experience in most of these cases, in the

so-called complex cases, there really isn't a great

deal of argument as to the facts and it is very

laborious to establish the facts on the question and

answer method, and if there is no contest on the facts,

I think the parties ought to agree as to the factual

data, where people live and what their color is and

subjects like that. I don't think there is any great

mystery about it. You can argue about why they got

there and why the school boundaries are as they are

and things like that, but —

MR. HERRIOTT: We requested they prepare

findings of fact and conclusions of law that they would

like to have assuming they are successful, but Judge

Tehan even asked them to prepare a consent decree.

MS. MOSLEY: I would say the exhibits we

have submitted to you over a period of time evidence
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pretty clearly the kinds of facts we have educed.

MR. HERRIOTT: I don't think that is a

mystery. They are several thousand pages.

MS. MOSLEY: Sometimes cases involve pages.

THE COURT: This case has been pending now

and I am going to apply the ten year rule as I did in

the Thill case. The case has to be disposed of at the

trial court level right or wrong within a certain

period of time. It has been pending so long, and if

people can't figure out how to agree to things, then

I suppose the only solution is to have the laborious

trial. But I would think during the course of that

trial it would be possible, even beforehand, for you

to indicate as to what you believe the facts to be that

you are going to prove and they are not going to contest

most of them. I just can't believe that anyone is

going to be contesting where all the statistical data

as to the geographic boundaries of the school district -

MS. MOSLEY: Have you been advised of the

number of exhibits and the nature of the exhibits?

THE COURT: No. I just know we have a

lawsuit.

MS. MOSLEY: This may be a little less routine

than you are envisioning in terms of the facts.

THE COURT: Give me your views.
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MS. MOSLEY: Well, as to a trial date, I

would assume just out of the air that it would take

at least three weeks.

MR. BARBEE: I would think four probably.

MR. HERRIOTT: Is this Plaintiffs' case or

are you estimating —

THE COURT: Plaintiffs1 case you are talking

about?

MS. MOSLEY: Yes.

THE COURT: What is the nature of the

evidence, in a general way, that you will present?

MS. MOSLEY: We are charging that the

Defendants have continued to maintain a segregated

school system and that they have systematically

discriminated against the Plaintiffs on the basis of

race. And when we are talking about a system, we are

essentially talking about that. We are dealing

basically with all the goods and services that the

educational system distributes to pupils.

Now, depending on what they stipulate to or

don't stipulate to, you know, it could take more or

less time. But I would say roughly at this stage

looking at the status of stipulations as they now

stand that that would be what I could estimate for

the Plaintiffs.
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THE COURT: What are the nature of the

charts and graphs that you refer to? Where are they?

Have they been submitted to the Court?

MS. MOSLEY: No. But we would certainly

like to do that at -- in the very near future.

THE COURT: What is the nature of the charts?

MS. MOSLEY: Essentially we believe they

document the charges, that there is systematic racial

discrimination, that the school system is a racially

segregated school system.

THE COURT: Under the Indianapolis case,

even if it is segregated, don't you have the problem

of establishing that it is segregated by the — de facto

segregation or segregation can take place many ways?

MS. MOSLEY: We are not dealing with de facto.

We are talking about intentional segregated system

within the meaning of Brown.

THE COURT: Okay. I see what your position

is.

How many witnesses are you going to have?

MR. HERRIOTT: I haven't any idea, Judge.

This is the first time I have had any clear statement

of what their objective was. They did submit 472 charts

tables and graphs, a mass of it. They originally said

they came from our records so we undertook to check them,
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and those that come from our records we are prepared

and say — we will waive objection on the ground of

authenticity or we don't. However, there are a great

number which are based on material not from our records,

and as to those, we are in the process of discussing

them with Dr. Stuckert, whom they designated as a man

for us to contact, and a very large number we will

either waive objection to or simply state that if he

takes the stand and indicates how he did it, we have

confidence in his integrity, but since they aren't

part of our records, I don't know to what extent we

can stipulate to their authenticity without knowing

about them. For instance, we had a conference with

him in January and in one of them he brought out some

cards, and Lloyd can tell you, I think he must have

had over a thousand of them there, he showed us two

or three, and our expert, who won't be back from his

vacation until the first week in April, said that he

was very impressed with them, and I don't know that we

are going to make any great issue about them, so we

will — they changed 296 of them last November — last

September, rather.

THE COURT: What kind of cards?

MR. HERRIOTT: They interviewed people or

checked pictures or went out and talked to them to
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Identify race, white or black, in connection with

transfers. Now our files don't show that. So we

weren't going to admit them. He has indicated how

they did it and I don't think that as far as the

receipts subject to relevancy and materiality, I don't

believe when he gets back we will have any problem.

And I think out of the 472, my best guess is that maybe

100 or 125 that we feel they had better put their

experts on and prove them up as to how they did it

and so forth. Some of them we challenge as inaccurate,

and we have told them, identified them. So we don't

know. We don't know to what extent we should be check-

ing them ourselves to see that they are mathematically

accurate as distinguished from having a competent man

show how they did it and maybe no cross-examination or

put them in as exhibits. They were mixed up. Some

from our sources of records and some were from outside

sources. The outside sources that we have been able

to check conveniently, we will do, because we don't

want to prolong the trial. It cost time and money.

MR. BARBEE: Your Honor, some of those objec-

tions on the charts and graphs, whether we should use

black or non-white because of the changes in the guide-

lines and the nomenclature ordered by the Educational

Department of HEW, and we did make a number of those
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changes.

THE COURT: I was curious about — go ahead.

MR. BARBEE: So that was part of the problem.

In terms of the witness list, if it became necessary to

bear down — in other words, if we really had an

exchange of witness list and exchange of the charts,

tables and graphs, in view of the fact that we submitted;

things sometime back, we would be able to tell much

more accurately in terms of the trial time.

THE COURT: I notice that there is a complaint

on file and an answer, and there is an amended complaint

MR. BARBEE: And amended answer.

THE COURT: They are both — attached to

these pleadings are census data reports. They are all

based on 1960 census. Now I don't know how significant

they are, but I assume that the 1970 census is a little

more accurate. Even though the case is started in 1965,

I think we ought to try it as of the world in '73.

MR. BARBEE: In terms of the percentages of

schools, the basic patterns — the change in terms of

racial composition of the schools hasn't been that

significant. In terms of the census of the schools,

that is the number of teachers, number of schools,

number of black, number of white, the school system

is publishing that itself now. So that will be easy.



-10-

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. HERRIOTT: The amended complaint is

predicated on data of the school year '67-'68, I

believe, and a great mass of detail which we admitted.

They did use the term "Negro" there which is what our

files show and we admitted it. They have now changed

it to "black" and I am not making an issue on that

except the records show that.

I recognize their right to go back of that

period for some time, and back to 1963-64 the school

records did show white and non-white, and, of course,

back to there we are in a position that any — we have

explained to them, this is a public case and our

records, if they correctly depict them, we are not

going to dispute them. We don't have any desire to.

However, these exhibits and things go back to 1950,

and what their basis for a lot of that is we just

don't know. We have to wait until they bring their

experts, unless Mr. Stuckert is, and if he is, we can

talk with him about it, and perhaps if he is the

witness, perhaps we will get some place further on that.

But the point I am making is that the charge

refers to Mr. Gousha and Mr. Linton who came here in '6

It would appear the gravimet of the complaint is the

status in 1967 and thereafter, and the other materials

like any big case, you can go back a few years to show
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the background of the material. So we have assumed

that the case makes that.

Now he is the former superintendent,

Mr. Vincent, whose deposition was taken, is dead.

The former business manager, he hasn't been listed

as a witness. So I think that — I am hoping, I

assume the scope of the case is what has happened,

what was the status in '67 in light of the preceding

and what has been happening since.

MR. BARBEE: Well, actually, Mr. Linton

was the Secretary Business Manager at the time the

case commenced, and also at the time of the amended

complaint.

MR. HERRIOTT: In '65.

MR. BARBEE: Yes.

MR. HERRIOTT: Then that takes care of that

also.

I have forgotten the name of the other man.

MR. BARBEE: He was an elderly gentleman.

MR. KINNEL: Walter Alley.

THE COURT: I think this morning the main

thing we should do is decide the pending motions, if

there are any pending, or withdraw them and set up a

schedule working backwards from the trial date which

is firm. Set up a schedule of what additional discovery
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if any, needs be done to be completed, and exchange

of proposed witness lists and briefs setting forth

what the parties think the issues are. And I think

we ought to agree that maybe on Wednesday, Thursday

and Friday prior to the trial, you be here in court

and start marking these exhibits and agreeing to them.

Spend three days doing that. I don't know if it takes

that long, but certainly it is no secret we are pretty

short of federal judges around here and so I just —

MR. HERRIOTT: Your Honor, I think you

should be apprised of this: They have given us what

they certified are all the exhibits and charts and

graphs they are going to offer. The only thing is

they agreed to give us a complete list of the witnesses,

always subject to change on application to the Court,

which they didn't do. Finally Judge Tehan, after

entering three such orders, said these are all you

can have at trial unless you make application to the

Court and show good cause. That's the status of it.

They moved to set that aside on the ground

he didn't have any power to enter it. That order is

pending, and if those are the witnesses we deal with

until further order, we can proceed accordingly and

we have our interrogatories which Your Honor —

MR. BARBEE: May I be heard on that?
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THE COURT: No. I will tell you, I have a

jury trial going — I am willing to rule on all these

things and I will give you the basis as to all these.

Vacair, Inc., vs. John Moore & Sons. You don't have

to look it up. Anyway, that says that, in effect, all

these orders, that you can't — as a practical matter,

you issue the orders but you have got to change them

in order to accommodate people.

As I understand the motions pending, Plaintiff

moves to vacate order requiring him to submit a full

list of witnesses. I think we should agree today that

we should submit — you have submitted a list already.

And if you want to submit any other ones, let us know

in thirty days who you want to submit and the reasons

for it or in some period of time.

MR. BARBEE: Thirty days before trial?

THE COURT: No.

MR. HERRIOTT: Wait a minute now.

MR. BARBEE: I want to know what thirty days

means?

THE COURT: I was suggesting thirty days

from now, but if you need sixty days, but this is the

23rd of March.

MR. HERRIOTT: They have been preparing,

Your Honor, for six or seven years. We need at least
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four months before trial. If they get that done —

Judge Tehan allowed us six but nothing has happened.

That's all I can say. We are moving backwards.

THE COURT: Under Judge Tehan's order, you

are not bound by a witness list. You can use non-

listed witnesses by showing for good cause, and I

want you to be able to present your case. We are not

going to throw up any road blocks if you can't present

your case, but I think they are entitled to know who

you are going to present.

MR. BARBEE: Shouldn't we exchange witness

lists? That's the problem I raised with Judge Tehan.

THE COURT: You will know within — I don't

care which way we do it. Is there any objection to

exchanging witnesses?

MR. HERRIOTT: Your Honor, we can't know

who our witnesses are.

THE COURT: Indicate who you think your

witnesses are going to be and you can supplement it.

MR. HERRIOTT: Frankly, most of them are on

their list right now.

THE COURT: I know that. But tell them that.

MR. HERRIOTT: If this is their list, I will.

THE COURT: This is their list — so why don't

you come up with a list within a period of time, and if
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they want to supplement their list, you can and you

can.

MR. HERRIOTT: Is their list final for the

time being?

THE COURT: It is, but I have made it clear

that if, after seeing your list, they want to add

additional witnesses, they will be able to do so.

Okay?

MS. MOSLEY: That's fine. We are going to —

there are certain persons on that list now that we are

not going to use.

MR. BARBEE: We don't know if they are

available on September 10th.

THE COURT: I have another point. If they

are not available, then I think that the parties should

take evidentiary depositions during the summertime if

you want the witnesses. The one thing that is certain

is the trial date, assuming we are all here.

MR. BARBEE: That's a great achievement.

THE COURT: The Lord may not keep us all here,

but if he does, all right. To be specific, the

Plaintiffs' present witness list, do you want to update

that or are you willing to stand by that and let the

school district reply? File their list?

Who is going to be the chief trier?
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MR.

THE

MR.

BARBEE:

COURT:

We are co-counsel on this.

But one has —

HERRIOTT: Who do I deal with? I have

been dealing with Lloyd and we have gotten along.

THE

You may be —

fact —

HJRa

COURT:

you see,

BARBEE:

All right. Lloyd is the chief.

, I am very much aware of the

I see. September, you will

have a problem with me.

THE

I don't know :

COURT: You are in the legislature and

Lf they will be in session or not. But

they always have been

MR.

THE

MR.

MS.

the question?

THE

MS.

THE

BARBEE:

COURT:

BARBEE:

MOSLEY:

COURT:

MOSLEY:

COURT:

Is that a problem?

Not in September.

Well, I am not so sure about that.

I really can't guarantee you.

For what purpose do you ask

What question?

As to who will be chief trial —

So I can address my questions as

to who is handling the case at trial.

MS.

that position

THE

MOSLEY:

•

COURT:

since Lloyd is in the

Well, Lloyd certainly can have

But then I was wondering about,

legislature, we have a Wisconsin
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law that you can't — if a lawyer is in the legislature,

in the state courts, he can get an automatic postpone-

ment of a case.

MR. BARBEE: I am committed to see this case

is tried. You don't have to worry.

THE COURT: If the legislature is back in

session in Septemb er —

MR. BARBEE: October is the next work period

as opposed to September.

THE COURT: It is.

MR. BARBEE: That's the schedule we are

operating under now. Assuming we get the budget

passed.

THE COURT: So if you are not able to be here,

and you would have to be in Madison, is it agreeable

to proceed with the trial?

MR. BARBEE: We have worked that out.

MS. MOSLEY: Yes, we can deal with that.

THE COURT: That is agreeable?

MS. MOSLEY: Yes. It is clear he may be

absent or I may not be here since I don't reside in

the city, I am from New York and so forth, so I think

between the two of us and any additions, we can manage.

MR. BARBEE: You may know we did have a

number of other attorneys.


